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Agenda
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ÅOverview of recent regulatory activity (good and bad)

Å Impact on trust structures

ÅConsequences for trustees

ÅSafeguards and solutions ïwhat should trustees be doing? 
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Regulations, regulations, regulations (1)
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ÅGlobal move towards transparency

ÅFATCA

ÅCRS ïunprecedented exchange of information

ÅUK register of beneficial ownership ïpublically available

ÅUK Trusts Register

ÅFrench national register of trusts (unconstitutional)

ÅFrench national register of loans (unconstitutional)

ÅAccompanied byé
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Regulations, regulations, regulations (2)
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ÅCrackdown on tax evasion and non-compliance

ÅUK Corporate Criminal Offence ïCriminal Finances Act 2017

ÅUK Requirement to Correct ïFinance (No.2) Bill 2017

ÅEnablers Legislation ïFinance (No.2) Bill 2017

ÅDisclosure facilities
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Rights of the individual (1)
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ÅArticle 8 European Convention on Human Rights (ECHR)

ÅRight to respect for private and family life

ÅNo interference by a public authority unless:

ÅIn accordance with the law 

ÅIn pursuit of recognised legitimate aims (e.g. prevention of 

crime)

ÅNecessary in a democratic society
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Rights of the individual (2)
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ÅEU data protection laws

ÅArticle 16 Treaty of the Functioning of the European Union 

(TFEU)

ÅData Protection Directive 95/46/EC

ÅData Protection Act 1998

ÅGeneral Data Protection Regulation (GDPR)

ÅPost-Brexit
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Rights of the individual (3)
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ÅEU data protection laws conté

Å If processing data about an individual, have to identify 

purpose(s) of such processing and has to be permissible 

under relevant law

ÅProcessing of information has to be proportionate, which 

includes amount of information being processed and who 

gets to see it, as well as how long it is kept

ÅNo fishing expeditions
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Impact of regulatory activity on trusts
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Trust information available to beneficiaries (1)

9

ÅBEFORE

ÅPosition determined by a combination of:

ÅTrust deed

ÅStatute

ÅJersey Trust Law (Article 29)

ÅTrusts (Guernsey Law) s.26

ÅCommon law

ÅSchmidt v Rosewood (2003)
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Trust information available to beneficiaries (2)
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ÅAFTER

ÅSafeguards in legislation of some offshore jurisdictions 

eroded (e.g. Cayman Confidential Disclosure Law 2016)

ÅDawson-Damer v Taylor Wessingïdirect result of regulatory 

changes

ÅBeneficiaries obtaining information via alternative sources 

(e.g. tax authorities)  
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Trust information available to tax authorities (1)
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ÅBEFORE

ÅGeneral duty of confidentiality ïalthough subject to 

limitations

ÅDisclosure of information to foreign tax authorities a matter for 

the courts (and individuals have right to go to court to seek to 

prevent exchange)
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Trust information available to tax authorities (2)
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ÅAFTER

ÅUnder the CRS, automatic reporting in relation to

ÅSettlor

ÅTrustees 

ÅProtectors

ÅBeneficiaries

ÅNo mechanism to prevent exchange

ÅCourts will still have powers over enforcement
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Trust information available to tax authorities (3)
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ÅWill regulations aid taxpayers?

ÅDoes the CRS breach the right to privacy?

ÅMust be proportional

ÅSchrems v Data Protection Commissioner, Case C-362/14

ÅLegislation permitting public authorities access to 

electronic data on generalised basis is in breach of 

privacy and data protection laws
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Trust information available to third parties (1)
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ÅPublic registers

ÅPSC registers ïbeneficial owners and company financial 

information

ÅRuled unlawful in France

ÅGovernment registers

ÅGenerally for use by certain government agencies (e.g. law 

enforcement / tax agencies)

ÅPublic / political pressure to make public

ÅEU 5th Anti-Money Laundering Directive
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What could go wrong?!
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WannaCry ransomware



Who do we trust?
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Russia

Rank: 131/176Lebanon

Rank: 136/176

Mexico

Rank: 123/176



Consequences for trustees
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ÅRelationship risk

ÅTax risk

ÅRegulatory burden

Å Increased cost of running structures
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Safeguards and solutions (1)
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ÅCommunication is key

ÅEnsuring that óhouse is in orderô

ÅTrust documentation up to date and all transactions are 

documented

ÅReview of tax position of trustees, beneficiaries and settlor

ÅPutting in place appropriate risk assessment procedures

ÅContinuing education
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Safeguards and solutions (2)
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ÅLegitimate planning to minimise reporting

ÅMoving individuals

ÅMoving structures
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Trump Tax Proposals
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ÅTax Reform Blueprint on the Table - General

ÅHow a Tax Bill Becomes Law

ÅSpecific Individual, Corporate and Transfer Tax Proposals

ÅPredictions and Conclusion
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Trump and Congressional Blueprints - General
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Å Donald Trump publicly announced his tax plans for America during his 2016 

presidential election campaign; a further outline of his tax plans was 

announced by Treasury Secretary Mnuchin on April 26, 2017; and the White 

House released its budget proposal for Fiscal Year 2018 on May 23, 2017. 

Å Congressional Republicans, led by Speaker of the House of Representatives 

Paul Ryan, released their legislative framework for comprehensive tax reform 

on June 2016 ïñA Better Way: Our Vision for a Confident America.ò

Å Big 6 -ñUnified Framework For Fixing Our Broken Tax Codeò released 

September 27, 2017 ïprovides directional guidance but delegates most 

drafting and decision making to House Ways & Means Committee and 

Senate Finance Committee 
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How will it happen? (Very complicated) 
Procedure for Enacting Law in America
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